801 CMR: EXECUTIVE OFFICE FOR ADMINISTRATION AND FINARE

801 CMR 1.00: STANDARD ADJUDICATORY RULES OF PRACTICEN® PROCEDURE
Section

1.01: Formal Rules

1.02:  Informal/Fair Hearing Rules

1.03:  Miscellaneous Provisions Applicable to All AdjudiecgtBroceedings
1.04:  Conduct of Mediation at the Division of Administrativev Appeals

801 CMR 1.00 is promulgated pursuant to M.G.L. c. 30Aidssiot addressed in 801 CMR 1.00 or for which
any party seeks clarity are to be considered in light@fntire M.G.L. c. 30A. 801 CMR 1.00 is applicable to
those state administrative agencies bound by the marfddt&d_. c. 30A and shall become effective 90 days
after publication by the Secretary of the Commontheahd will govern only adjudicatory proceedings
commenced after the effective date. Existing agencyg milkthus remain in effect for an indefinite period in
the future, applicable to preexisting matters.

1.01: Formal Rules

(1) Preamble801 CMR 1.01 of the Standard Rules of Adjudicatory tRt@aand Procedure is a self-contained
segregable body of regulations of general applicabilitypfoceedings in which formal rules are desired. An
Agency must determine for any class of hearing whethleold hearings under 801 CMR 1.01 or 801 CMR 1.02
Informal/Fair Hearing Rules. Agencies shall determiageld on such factors as: the volume of cases held; whethe
claimants are represented by counsel; the complexityedbsues; or the applicability of Federal fair hearings
procedures. All notices from which an Adjudicatory Procegdin be claimed shall state which rules apply,
whether formal under 801 CMR 1.01, or informal under 801 AMR. In addition, all notices shall contain a
notice printed in English, Spanish, Portuguese, Italiaagksrench and Chinese that informs the readertitbat t
document is important and should be translated immediately

(2) Scope, Construction and Definitions

(a) ScopeB01 CMR 1.00 governs the conduct of formal Adjudicatory @&dmgs of all Commonwealth
agencies governed by M.G.L. c. 30A.

(b) Construction801 CMR 1.00 shall be construed to secure a just andysgetermination of every
proceeding.

(c) Definitions Refer to all definitions included in M.G.L. ¢ 30A. Iddition, the following words when used
in 801 CMR 1.01 shall have the following meanings:

Authorized RepresentativAn attorney, legal guardian or other person authorizex Pgrty to represent him
in an Adjudicatory Proceeding.

Electronic MediumAny device used to transmit information electronigatigluding but not limited to
facsimile and e-mail.

Hand Delivery Delivery by any method other than pre-paid U.S. nragluding but not limited to private malil
services.

PetitionerThe Party or Agency who initiates an Adjudicatory Proasgedi

Presiding OfficefThe individual(s) authorized by law or designated by thendgéo conduct an Adjudicatory
Proceeding.

RespondentThe Party or Agency who must answer in an Adjudica®pceeding.

(3) Representation

(a) AppearanceAn individual may appear in his or her own behalinay be accompanied, represented and
advised by an Authorized Representative. An authorizeckoftir employee may represent a corporation, an
authorized member may represent a partnership onjeittire, and an authorized trustee may represent a
trust.
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1.01: continued

(b) Notice of Appearancén Authorized Representative shall appear by filivgrigten notice with the
Agency or Presiding Officer. Notice shall contain the apaddress and telephone number, as well as
facsimile number and e-mail address if availablehefAuthorized Representative and of the Party
represented, and may limit the purpose of the appear@hediling by an attorney of any pleading, motion or
other paper shall constitute an appearance by the atwwheegigns it, unless the paper states otherwise.

(4) Time

(a) Timely Filing Parties must file papers required or permitted toled fith the Agency under 801 CMR
1.00, or any provision of applicable law, within the tiptevided by statute or Agency rule. Unless otherwise
provided by applicable statute or regulation, Parties nilagtdpers at an office of the Agency or with the
Presiding Officer.

(b) Manner of Filing Any recipient of papers filed as provided in 801 CMR 1.Qdaj4hall stamp papers with
the date received. The recipient shall provide on reglastreceipts to Persons filing papers by hand-delivery
during business hours. All papers filed by U.S. mailldf@beemed filed on the date contained in the U.S.
postal cancellation stamp or U.S. postmark, and natateecontained on a postal meter stamp. Papers filed by
Electronic Medium shall be deemed filed at the officehefAgency or with the Presiding Officer on the date
received by the Agency or Officer during usual businessshimut not later then 5:00 P.M. Papers filed by all
other means shall be considered hand-delivered, and sliebeed filed on the date received by the Agency
during usual business hours. Papers received after usuadsibiours shall be deemed filed on the following
business day.

(c) Notice of Agency ActionsNotice of actions and other communications fromatijedicating Agency, or

its designee, shall be presumed to be received upon tteé Dagd-delivery or, if mailed, three days after
deposit in the U.S. mail. The postmark shall be evidehtiee date of mailing.

(d) Computation of TimeUnless otherwise specifically provided by 801 CMR 1.00 astbgr applicable law,
computation of any time period referred to in 801 CMR 120l egin with the first day following the act
which initiates the running of the time period. The lastafaye time period is included unless it is a
Saturday, Sunday, or legal holiday or any other daytiich the office of the Agency is closed, when the
period shall run until the end of the next following busirdess When the time period is less than seven days,
intervening days when the Agency is closed shall blidgd.

(e) Extension of TimeThe Agency or Presiding Officer may, for good cause shewtend any time limit
contained in 801 CMR 1.00, unless otherwise restrictdevayAll requests for extensions of time shall be
made by motion before the expiration of the originai@xt previous extended time period. The filing of such
motion shall toll the time period sought to be extended th&iPresiding Officer acts on the motion. 801

CMR 1.01(4)(e) shall not apply to any limitation of tiprescribed by statute, unless extensions are permitted
by the applicable statute.

(5) Filing Format

(a) Title Papers filed with an Agency shall be titled with tiaene of the Agency, the docket number of the
case if known, the names of the Parties and theeafuhe filing.

(b) SignaturesPapers filed with an Agency shall be signed and datesh lmrepresented Party, or by a
Party's Authorized Representative and shall statedtiess and telephone number of the Person signing the
document. Such signature constitutes the signerifigaion that he has read the document and knows the
content thereof, that statements contained thereibelieved to be true, that it is not interposed forydetal
that if the document has been signed by an Authorized segetive that he has full power and authority to
do so.

(c) Designation of AgencyAn Agency designated as a Party to Adjudicatory Proceediradsbe designated
by its name and not by the individual names of thosstitating the Agency. If while the Adjudicatory
Proceeding is pending, a change of employees occurs withigtrey, the Adjudicatory Proceeding shall
not abate, and no substitution of Parties shall bessary.

(d) Form

1. Size and Printing Requiremer#d| papers filed for possible inclusion in the recandlsbe clear
and legible and shall be presented in accordance wittahdards of the Presiding Officer, if any, or
on Agency forms whenever available.
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1.01: continued

2. Agency FormatAn Agency may provide forms to be used for specific pupbgeny Person or
Party and use of forms provided shall be mandatory.

(e) Maintenance of FileF'he papers filed in a given case shall be consolidatddnaintained in an individual
folder under a unique case or docket number with additiapéts as the Agency or applicable statute may
require.

(f) Service of Copiesln addition to filing of any papers with the Agency, thetyriling papers shall serve a
properly addressed copy on all other Parties to theepdiiegs, by delivery in hand, by prepaid U.S. Mail or by
Electronic Medium. All papers filed with the Agency shadlaccompanied by a statement certifying the date
copies have been served, specifying the mode of sethie@ame of the Party served and the address of
service. Papers served by Electronic Medium shall indibatelate transmitted and the telephone number or
electronic address used for transmittal. Failure topdg with this rule shall be grounds for the Agency to
refuse to accept papers for filing. The means of seoficepies should take no longer than the means of
filing.

(6) Initiation of Formal Adjudicatory Proceedings

(a) Agency Notice of ActionWhen an Agency initiates a proceeding against a Peeganding an Agency
action or intended action, the Agency shall provide thedPewith notice of the action or an order to show
cause why the action should not be taken. The notioeder shall state the reason for the action. It shal
specify in numbered paragraphs the specific facts reped as the basis for the action, the statute(s) or
regulations authorizing the Agency to take action, andhdrcase of a notice, any right to request an
Adjudicatory Proceeding.

(b) Claim for Adjudicatory Proceedingdny Person with the right to initiate an Adjudicatégoceeding may
file a notice of claim for an Adjudicatory Proceedinghntite Agency within the time prescribed by statute or
Agency rule. In the absence of a prescribed timendtiee of claim must be filed within 30 days from théeda
that the Agency notice of action is sent to a Party.

(c) Form and Content of Claim$he notice of claim for an Adjudicatory Proceedindlddantify the basis for
the claim. The notice shall state clearly and csglgithe facts upon which the Party is relying as grouhds,
relief sought and any additional information required biugtsor Agency rule.

(d) Answer

1. Answer to ClaimExcept as statute or Agency rule may otherwise presasithin 21 days of
receipt of a notice of claim for an Adjudicatory Pratiag, a Respondent shall file an answer to the
initiating pleading. The answer shall contain full, direwd apecific answers. The answer shall admit,
deny, further explain, or state that the Respondenitsaficient knowledge to answer with
specificity the initiating Party's allegations or olai An allegation of inability to admit or deny for
lack of information shall be treated as a denial. Trssvan shall also contain all affirmative defenses
which the Respondent claims and may cite any supportgietor regulation. All allegations
contained in an initiating pleading which are neither agwchihor denied in the answer shall be
deemed denied.

2. Answer to Order to Show Caugexcept as statute or Agency rule may otherwise piesaniithin

21 days of receipt of an order to show cause, a Respostthtile an answer thereto. The answer
shall contain full, direct and specific answers. Thevenshall admit, deny, further explain, or state
that the Respondent has insufficient knowledge to ansitlerspecificity the initiating Party's
allegations or claims. An allegation of inabilityadmit or deny for lack of information shall be
treated as a denial. The answer shall also contaaffiathative defenses which the Respondent
claims and may cite any supporting statute or regulatiorall&jations contained in an initiating
pleading which are neither admitted nor denied in the an$waéirb® deemed denied.

(e) Agency AnswerAn Agency shall not be required to file an answeatithe time the Agency took the
action being appealed, the Agency disclosed to the Petitthe material facts on which the Agency relied in
taking such action and the statutes and/or regulatiorchwaithorized or required the Agency to take such
action.
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1.01: continued

(f) Joinder of Additional Parties and Amendments o&Biegs If a Person is later joined or allowed to
intervene, or allowed as a substitute Party, thadingsOfficer, upon his or her own initiative or upon the
motion of any Party, may establish reasonable timethéofiling of pleadings or other documents by any
additional Party. The Presiding Officer may allow the admeent of any pleading previously filed by a Party
upon conditions just to all Parties, and may orderRanyy to file an Answer or other pleading, or to reaply
any pleading.

(g) Withdrawal Any Party may, by motion, apply to withdraw a claadefense, or a request for action or for
review, upon terms established by Agency rule, or whierPresiding Officer may allow in fairness to all
Parties.

(7) Motions

(a) General Requirements

1. Presentations and Responges Agency or Party may by motion request the Presid@ifiiger to

issue any order or take any action not inconsisteitast or 801 CMR 1.00. Motions may be made

in writing at any time after the commencement of aruddjatory Proceeding or orally during a
hearing. Each motion shall set forth the grounds fod#si&ed order or action and state whether a
hearing is desired. Within seven days after a writtetion is filed with the Presiding Officer, any
other Agency or Party may file written responses éonttotion and may request a hearing. Responses
to oral motions may be made orally at the hearing @riting filed within seven days according to

the discretion of the Presiding Officer.

2. Action on MotionsThe Agency or Presiding Officer shall, unless thdi€s otherwise agree, give
at least three days' notice of the time and placth®hearing when the Agency or Presiding Officer
determines that a hearing on the motion is warranteel Agency or Presiding Officer may grant
requests for continuances for good cause shown or m#yg event of unexcused absence of a Party
who received notice, permit the hearing to proceed. drfexcused Party's written motion or
objections, if any, are to be regarded as submittedeowtitten papers. The Agency or Presiding
Officer may rule on a motion without holding a hearindefay would seriously injure a Party, or if
presentation of testimony or oral argument would not advirecAgency or Presiding Officer's
understanding of the issues involved, or if dispositiomaut a hearing would best serve the public
interest. The Agency or Presiding Officer may otheesact on a motion when all Parties have
responded or the deadline for response has expired, whiahesees first. If the Agency or Presiding
Officer acts on the motion before all Parties hasponded and the time has not expired, the ruling
may be subject to modification or rescission upon tiregfibf one or more subsequent but timely
responses.

3. Scope of Factual Basis for Hearing on Motidfse Parties may offer at a hearing on a motion
evidence relevant to the particular motion. This evi@emay consist of statements which are
presented orally by sworn testimony, by affidavit, or Wrappear in admissible records, files,
depositions or answers to interrogatories.

(b) Motion for More Definite Statemernif a pleading to which a responsive pleading is reqused ivague or
ambiguous that a Party cannot reasonably frame a resploa$&arty may, within the time permitted for such
response, move for a more definite statement beforg its answer. The motion shall set forth the defect
complained of and the details desired. If the motiomaatgd, the more definite statement shall be filed within
ten days of the order allowing the motion or within thadiiee determined by the Agency or Presiding
Officer. If the more definite statement is not filedhin the prescribed time, the Agency or Presidingdeffi
may either dismiss the proceeding, grant the religgist or make other orders the Agency or Presiding
Officer believes just and appropriate. Also, if the motis granted, the time limit for filing the resporsball

be automatically extended to 21 days after a copy of thie dedinite statement is received by the Party
seeking to make response or to a deadline ordered bygrecor Presiding Officer.

(c) Motion to Strike A Party may move to strike from any pleading, orAlgency or Presiding Officer may
on its own motion strike, any insufficient allegationdefense, or any redundant, immaterial, impertinent or
scandalous matter.
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1.01: continued

(d) Motion to ContinueFor good cause shown a scheduled hearing may be contiramctitier date:

1. by agreement of all Parties with the permission @ftesiding Officer, provided the Presiding
Officer receives a letter confirming the request agr@é@ment before the hearing date; or

2. by written motion to continue made by a Party at léeiee days prior to the hearing date; or

3. by the Presiding Officer on his or her own motion omuponotion to continue made at the
scheduled hearing.

(e) Motion to Change Venudny Party may move to have a hearing held in a pltcer ¢than the scheduled
location. In deciding such motions the Presiding Offstell consider the objections of Parties, the
transportation expenses of the Presiding Officer, thealplitysof conducting the hearing by means of
telecommunication facilities, the availability of esthstenographic services or a suitable recordingsyshe
availability of a neutral and appropriate hearing, ¢ite availability of withesses because of their plafce
residence or state of health, and other appropriatersatt

(f) Motion for Speedy HearindJpon motion of any Party and upon good cause shown, éselihig Officer
may advance a case for hearing.

(9) Motion to Dismiss

1. GroundsUpon completion by the Petitioner of the presentabiohis evidence, the Respondent
may move to dismiss on the ground that upon the evidentee law, or both, the Petitioner has not
established his case. The Presiding Officer may act tq@odismissal motion when presented, or
during a stay or continuance of proceedings, or mayuwmitthe close of all the evidence.

2. Failure to Prosecute or Defentthen the record discloses the failure of a Parfitd documents
required by statute or by 801 CMR 1.00, to respond to naticesrrespondence, to comply with
orders of the Presiding Officer, or otherwise indicateintention not to continue with the

prosecution of a claim, the Presiding Officer mayiandt or a Party may move for an order requiring
the Party to show cause why the claim shall not smidsed for lack of prosecution. If a Party fails to
respond to such order within ten days, or a Party's resfails to establish such cause, the Presiding
Officer may dismiss the claim with or without prejudice.

3. Dismissal for Other Good Caudée Presiding Officer may at any time, on his aaation or that
of a Party, dismiss a case for lack of jurisdiction tadkethe matter, for failure of the Petitioner to
state a claim upon which relief can be granted or becaube pendency of a prior, related action in
any tribunal that should first be decided.

(h) Motion for Summary DecisioWWhen a Party is of the opinion there is no genuineisé fact relating to

all or part of a claim or defense and he is entitleprévail as a matter of law, the Party may moveh wit
without supporting affidavits, for summary decision ondlaém or defense. If the motion is granted as to part
of a claim or defense that is not dispositive of treecéurther proceedings shall be held on the remaining
issues.

(i) Substitution of PartiesThe Agency or Presiding Officer may, on motion,rat 8me in the course of a
proceeding, permit substitution of Parties as justieenrenience may require.

() Consolidation of Proceeding there are multiple proceedings which involve comnszueés, a Party shall
notify the Agency or Presiding Officer of this fastating with particularity the common issues. The Agenc
or Presiding Officer may with the concurrence ofpalities and any other tribunal that may be involved,
consolidate the proceedings.

(k) Motion to ReopenAt any time after the close of a hearing and pria tiecision being rendered, a Party
may move to reopen the record if there is new evidembe introduced. New evidence consists of newly
discovered evidence which by due diligence could not havedisenvered at the time of the hearing by the
Party seeking to offer it. A motion to reopen shall dbscthe new evidence which the Party wishes to
introduce.
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1.01: continued

(I) Motion for ReconsideratiarAfter a decision has been rendered and before theaggpiof the time for

filing a request for review or appeal, a Party may movedconsideration. The motion must identify a clérica
or mechanical error in the decision or a significantofathe Agency or the Presiding Officer may have
overlooked in deciding the case. A motion for reconsiderahall be deemed a motion for rehearing in
accordance with M.G.L. c. 30A, § 14(1) for the purposeslbfigy the time for appeal.

(8) Discovery

(a) General Policy and Protective Ordérse Parties are encouraged to engage in voluntary digcove
procedures. In connection with document requests, interregmtdepositions or other means of discovery, the
Presiding Officer may make any order which justice requirgsotect a Party or Person from annoyance,
embarrassment, oppression, or undue burden or expenses @raly include limitations on the method, time,
place and scope of discovery and provisions for protedtimgécrecy of confidential information or
documents.

(b) Document Request Procedure and Caster a request for an Adjudicatory Proceeding has béssh di

an order to show cause issued, a Party may serve aRatitg or Agency with a document request which lists
with reasonable specificity items requested for inspeatioich are in the possession, custody or control of the
Party or Agency requested to provide them. A Party onggserved with a document request shall respond
within thirty days or as otherwise determined by thesiling Officer. The Presiding Officer may require a
Party requesting documents to pay the Party or Agesppneling to a document request the fee per page
determined by the Executive Office for Administratiord &inance.

(c) Depositions: When Permittedfter a request for an Adjudicatory Proceeding has beshdr an order to
show cause issued, the Presiding Officer may, upon mbgi@nParty, order the taking of the testimony of any
Person by deposition before any officer authorizeditimister oaths. The motion shall specify the name and
address of each deponent and the reasons for the depdEitéeoPresiding Officer shall allow the motion only
upon showing that the parties have agreed to submit theitlepan lieu of testimony by the witness, or the
withess cannot appear before the Presiding Officerowiteubstantial hardship. The motion shall only be
allowed upon a showing by the moving Party that théesty sought is significant, relevant, and not
discoverable by alternative means. Motions for depositstrall be considered and acted upon in accordance
with 801 CMR 1.01(7)(a).

(d) Depositions: How Taken, SigninBepositions shall be taken orally before an officesifgapower to
administer oaths. Each deponent shall be duly sworn. bmicest where sincere scruple forbids the taking of
an oath, a person may affirm with the same legal teffetaving been sworn. Any Party shall have the tigh
cross-examine. The questions asked, the answers gngang objections shall be recorded. The Presiding
Officer shall rule only on objections accompanied byasoa and only in regard to the stated reason. Each
deponent shall have the option of reviewing and affirntiregdeposition transcript and of indicating an
affirmance in whole or in part by signing a statemerthat effect on the title page of the transcriie T
deponent may waive the reviewing and signing, in whage¢he officer shall state the fact of the waimer i
the officer's certification, and the transcript shiaén have the same status as if signed by the deponent.
Subject to appropriate rulings on objections, the Pragi@ifficer may receive the deposition in evidence, as if
the testimony contained therein had been given byresstin the proceeding.

(e) Recording by Other than Stenographic Medhg Presiding Officer may on motion permit the testign
at a deposition to be recorded by other than stenographitsyia which event the Presiding Officer's
authorization shall designate the manner of recordingeprimg, and filing of the record of the depositiom a
may include other provisions to assure that the redaestimony will be accurately preserved.

(f) Certification of TranscriptA duplicate transcript of the deposition shall beiftedt by the officer before
whom the deposition was taken. When the deposition islintesl into evidence, the Party requesting the
deposition shall order a duplicate copy of the transaripgtforward a copy to the Presiding Officer.
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1.01: continued

(9) Interrogatorieswith the approval of the Agency or Presiding OfficEter a request for an Adjudicatory
Proceeding has been filed or an order to show cause issBatty may serve written interrogatories upon any
other Party for the purpose of discovering relevant inédion not privileged and not previously supplied
through voluntary discovery. Interrogatories may be served by Belivery, pre-paid U.S. mail or Electronic
Medium. A duplicate of all interrogatories shall be siranéously filed with the Presiding Officer. No Party,
without the approval of the Presiding Officer, shattive more than a total of 30 interrogatories either
concurrently or serially including subsidiary or incidemfa¢stions. A Party may not serve any interrogatories
less than 45 days before the scheduled hearing, withe@aipproval of the Agency or Presiding Officer.

(h) Answers to InterrogatorieEach interrogatory shall be separately and fullyvensd under the penalties of
perjury, unless an objection to the interrogatory with supygpreasons are stated in lieu of an answer. An
answer shall be served within 30 days of receipt of enrivgatory, or within such other time as the Presiding
Officer may specify. A duplicate of all answers to intgatories shall be simultaneously filed with the
Presiding Officer.

(i) Motion for Order Compelling Discovery Party may file with the Presiding Officer, sultjgxz 801 CMR
1.01(7)(a), a motion to compel discovery if a discovequest is not honored, or only partially honored, or
interrogatories or questions at deposition are not &rlswered. If the motion is granted and the other Party
fails without good cause to obey an order to provide anpeliscovery, the Presiding Officer before whom
the action is pending may make orders in regard taathed as are just, including one or more of the
following:

1. An order that designated facts shall be established ativayshe Party failing to comply with the
order; or

2. An order refusing to allow the disobedient Party to suppamppose designated claims or
defenses, or prohibiting him or her from introducing evigdenmt designated matters.

(9) Intervention and Participation

(a) Intervention Any Person not initially a Party, who may be sutssly and specifically affected thereby
and wishes to intervene or participate in an Adjudica®opceeding shall file a written petition for leave to be
allowed to do so. Except as otherwise provided in 801 CMR9),ah¢ petition shall be subject to 801 CMR
1.01(7)(a).

(b) Form and ContenThe petition shall state the name and address oftserPfiling the petition. It shall
describe the manner in which the Person making thégpetitay be affected by the proceeding. It shall state
why the Agency or Presiding Officer should allow intartion or participation, any relief sought, and any
supporting law.

(c) Filing the PetitionThe petition may be filed at any time following a reqdessan Adjudicatory
Proceeding or an order to show cause, but in no eventlen the date of hearing. Petitions may be atfowe
at the discretion of the Presiding Officer, for anysBarwho is likely to be substantially and specifically
affected by the proceeding, provided all existing Partiegiaen notice and an opportunity to respond
pursuant to 801 CMR 1.01(7)(a).

(d) Rights of IntervenorsThe Presiding Officer may permit any Person whdedyito be substantially and
specifically affected by the proceeding. Any Person péethio intervene shall have all the rights of a Party,
subject to the discretion of the Presiding Officeavoid undue delay or unnecessary duplication of evidence,
and shall be subject to all limitations imposed upon &yPar

(e) Rights of Participant3he Presiding Officer may permit any Person why beaffected by a proceeding
may be permitted to participate. Permission to padie shall be limited to the right to argue orallyhat t

close of a hearing and to file an amicus brief, butl stetinecessarily make the Person allowed to particgate
Party in interest who may be aggrieved by any resulteoptbceeding. A Person who petitioned to intervene
and who was allowed only to participate may participatieout waiving his rights to administrative or

judicial review of the denial of his motion to intervene.
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1.01: continued

(f) Intervention to Protect the EnvironmeAny group of ten or more Persons may intervene dolldyg as a
Party in any Adjudicatory Proceeding according to M.G.I30A, 8§ 10A, provided that intervention is limited
to the issue of actual or probable damage to the emaent as defined in M.G.L. c. 214 § 7A, and the
elimination or reduction thereof. The petition to intervguirsuant to M.G.L. c. 30A, 8 10A shall also state
the names and addresses of the members of the groigeatity the member of the group, or the group's
attorney, or the group's agent, who will be the graigpeesentative before the Presiding Officer. The
representative shall have the sole authority to sagers for the group and to accept service for the group.
Any Paper served on the representative of the grouptshdeemed served on the entire group. If no
representative is specifically stated in the petitiba,first Person mentioned in the motion to intervesna
member of the group shall be deemed the representatiie gfoup. A group that is permitted to intervene as
a Party shall be collectively deemed a single Partieéised in 801 CMR 1.00.

(g) Permissive Referencé/hen a Party to an action relies upon any rulegulation issued by an Agency
other than the one conducting the proceeding as ground<kim or defense, the Agency having
promulgated the rule or regulation on timely application B\agy and in the discretion of the Presiding
Officer, or at the initiative of the Presiding Officenay offer a relevant construction, interpretation or
application of the rule or regulation in aid of the reoh of one or more of the issues involved in the
Adjudicatory Proceeding. Any request to the promulgatiggrey shall be in writing and present a neutral
statement of the issue or issues possibly affectedeoguth or regulation. The promulgating Agency may
respond in writing as promptly as its resources allawjrbno event later than 30 days from its receipt of the
request. The promulgating Agency may expressly declinesfmond and need not justify its position, and its
failure to respond within the time limited shall beeded a declination to do so.

(10) Hearings and Conferences

(a) Pre-Hearing Conferencéhe Presiding Officer may initiate or upon the appioraof any Party, may call
upon the Parties to appear for a conference to consider;

1. the simplification or clarification of the issues;

2. the possibility of obtaining stipulations, admissiomgseaments on matters already of record, or similar
agreements which will reduce or eliminate the need offproo

3. the limitation of the number of expert withessesvoidance of cumulative evidence, if the case is to
be heard;

4. the possibility of an agreement disposing of any dssilles in dispute; and

5. such other matters as may aid in the disposition chdliedicatory Proceeding.

Those matters agreed upon by the Parties shall be reduaeiting and signed by them, and the signed
writing shall constitute a part of the record. The deifing of a pre-hearing conference shall be according to
Agency rule or, in the absence of rules, solely withie discretion of the Presiding Officer.

(b) Stipulationsin the discretion of the Presiding Officer, the Partray, by written stipulation filed with the
Presiding Officer at any stage of the proceeding, orélystipulation made at a hearing, agree as to the truth
of any fact pertinent to the proceeding. The Presidiffigegd may require parties to propose stipulations. In
making findings, the Presiding Officer need not be boundstipalation which is in contravention of law or
erroneous on its face.

(c) Submission Without a Hearingny Party may elect to waive a hearing and submaithse upon written
submissions. Submission of a case without a hearingnabeslieve the Parties from the necessity of proving
the facts supporting their allegations or defenses oohwéhParty has the burden of proof.

(d) Conduct of Hearing

1. Decorum. All Parties, their Authorized Representativétnesses and other Persons present at a
hearing shall conduct themselves in a manner consisignthe standards of decorum commonly
observed in any court. Where such decorum is not obseaheeBresiding Officer may take
appropriate action. Appropriate action may include refigsallow a disruptive Person to remain in
the hearing room and, if such Person is a Party, to @éwticipation by representative only.
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1.01: continued

2. Duties of Presiding Officehe Presiding Officer shall conduct the hearing, adneinigj an oath

or affirmation to all withesses, making all decisionglemadmission or exclusion of evidence and
resolving questions of procedure. The Presiding Officdlt fileaa decision or recommended decision
with the Agency within a reasonable time after theelof the hearing.

(e) Order of Proceedings

1. Openingln the usual case, except as otherwise required byrldwarings resulting from a notice
of claim of an adjudicatory proceeding, the Party filingdlaém shall open and first present
evidence; in hearings resulting from orders to show cdlusédgency issuing the order shall open
and first present evidence.

2. Order of Presentatioithe Party taking the position contrary to that ef Barty opening shall have
the right to present his position upon completion of theiogeParty's case.

3. Closing The Party opening shall argue last in summation.

4. Discretion of the Presiding Officefhe Presiding Officer may, when the evidence is padyli
within the knowledge of one Party, or when there arkiphel Petitioners, or when he or she
otherwise determines appropriate, direct who shall apermay otherwise determine the order of
presentation.

(f) Presentation of Evidencall Parties shall have the right to present documeraadyoral evidence, to
cross-examine adverse or hostile witnesses, to irgerglgiections, to make motions and oral arguments.
Cross-examination is to follow the direct testimony ofitness. Whenever appropriate, the Presiding Officer
shall permit reasonable redirect and recross-examinatidallow a Party an adequate opportunity to submit
rebuttal evidence. Except as otherwise provided, eviddrtbe ®espondent shall be presented after the
presentation of the Petitioner's case in chief. The Retgm shall first argue in summation.

1. Oath A witness's testimony shall be under oath or affirona

2. Offer of Proof An offer of proof made in connection with a ruling of fresiding Officer

rejecting or excluding proffered testimony shall cansisa statement of the substance of the evidence
which the Party contends would be adduced by the testinfdhg. excluded evidence consists of
evidence in documentary or written form, it shall bedfiand marked for identification and shall
constitute the offer of proof.

(g) SubpoenasThe Agency or Presiding Officer may issue, vacataadify subpoenas, in accordance with
the provisions of M.G.L. c. 30A, § 12.

(h) Administrative NoticeThe Presiding Officer may take notice of fact(s), pans to the requirements of
M.G.L. c. 30A, § 11(5).

(i) Transcript of Proceedings

1. Stenographic or Recorded Records and TranscEptept where a Party elects to provide a public
stenographer as provided herein, the testimony and arguahthe hearing shall be recorded either
stenographically or by Electronic Medium. The Presiddiicer shall arrange for verbatim
transcripts of the proceedings to be supplied at ca@styd’arty upon request, at the Party's own
expense. The Agency may elect to supply a copy of thedegmeor other audio-visual preserving
medium employed at the proceeding to record its evenielirod a verbatim transcript. Any Party,
upon motion, may be allowed to provide a public stenograptteanscribe the proceedings at the
Party's own expense upon terms ordered by the PresidilcgrOm this event, a verbatim transcript
shall be supplied to the Presiding Officer at no expem#iae Agency.

2. Correction of TranscripCorrections of the official hearing transcript niymade only to make it
conform to the evidence presented at the hearings@irigh corrections, agreed to by opposing
Parties, may be incorporated into the record, if anelwapproved by the Presiding Officer. If
opposing Parties cannot agree on transcript correchoysRarty may report the fact to the Presiding
Officer, who may call for the submission of proposedadrions and shall determine what
corrections, if any, are to be made with reliancéisrown notes.

() Hearing Briefs At the close of the taking of testimony and priohi®rendering a decision, the Presiding
Officer may in his discretion call for and fix the teswf the filing of written summaries and arguments on the
evidence and/or proposed findings of fact and conclusiblesv.
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1.01: continued
(k) Settling the Record

1. Contents of Record’he record of the proceeding shall consist of tflewing items: notices of all
proceedings; all motions, pleadings, briefs, memorgmetitions, objections, requests and rulings;
evidence received, including deposition transcripts, &iedsoof proof with the arguments; statements
of matters officially noticed if not otherwise documeshtinterrogatories and the answers; all
findings, decisions and orders presented whether reconesh@ndinal; transcripts of the hearing
testimony, argument, comments or discussions of recdttedape, disc or preserving medium; and
any other item the Presiding Officer has specificdéigignated be made a part of the record. The
record shall at all reasonable times be availalieeadffices of the Agency or other designated
location for inspection by the Parties.

2. Evidence after Record Closddo evidence shall be admitted after the close oféberd unless the
Presiding Officer reopens the record.

3. ExceptionsFormal exceptions to rulings on evidence and procedurgnaecessary. It is

sufficient that a Party, at the time that a rulinghesde or sought, makes known his objection to and
grounds for any action taken. If a Party does not hawppartunity to object to a ruling at the time it
is made, or to request a particular ruling at an approginags the Party may submit a written
statement of his specific objections and grounds witirieet days of notification of action taken or
refused. Oral or written objections to evidentiary rulingsllsbe part of the record.

(11) DecisionsUnless otherwise provided by statute, decisions shatidoke as follows:

(a) Direct Agency Decisiong he Agency may by regulation elect to preside at tbepteon of evidence in all
cases. In the absence of such regulation, the Agenggl®et to preside at the reception of evidence in
particular cases and shall exercise this election btatiagin the notice scheduling the time and place for the
Adjudicatory Proceeding in the particular case. The detisi the Agency as Presiding Officer shall be the
final Agency decision.

(b) Initial Decisions A Presiding Officer other than the Agency who presaldtie reception of evidence shall
render a decision as provided in M.G.L. c. 30A § 11(8).dduision of the Presiding Officer shall be called
an initial decision. The Presiding Officer shall praipprovide the parties with a copy of his or her decisio
when filed with the Agency.

(c) Tentative Decisiongf the Agency elects to render a decision on therdeaithout having presided at the
reception of evidence, either by regulation or by statéineahe notice scheduling the hearing, the initial
decision shall also become a tentative decision.

1. Objections and Respongéhe Parties shall have the opportunity to file wnittdjections to the
tentative decision with the Agency, which may be accongolby supporting briefs. The Parties shall
have 30 days from the filing of the tentative decisipthe transcript corrections under 801 CMR
1.01(10)(i)2., whichever occurs last, to file written chijgns. Parties may file responses to objections
within 20 days of receipt of a copy of the objectiortse Pgency may order or allow the Parties to
argue orally. A Party requesting oral argument shall fiberélguest with the Party's written objections
or response.

2. Agency Action on the Tentative Decisiarhe Agency may affirm and adopt the tentative detisio
in whole or in part, and it may recommit the tem@atilecision to the Presiding Officer for further
findings as it may direct. The same procedural provisagpdicable to the initial filing of the

tentative decision shall apply to any re-filed ten&atiecision after recommittal. If the Agency does
not accept the whole of the tentative decision, itlgital/ide an adequate reason for rejecting those
portions of the tentative decision it does not affimd adopt. However, the Agency may not reject a
Presiding Officer's tentative determinations of credibdf withesses personally appearing. The
Agency's decision shall be on the record, includindg’ttesiding Officer's tentative decision, and shall
be the final decision of the Agency not subject to frrthgency review.

3. Failure to Issue Final Decisiolfithe Agency fails to issue a final decision within 12§s of the
filing or re-filing of the tentative decision, the i@itidecision shall become the final decision of the
Agency, not subject to further Agency review.
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1.01: continued

(d) Final DecisionsEvery decision shall be made as required in M.G.L. c. 804 (8), and shall be
mechanically or electronically printed, and signed byRresiding Officer or by those members of the Agency
making the decision. A majority of the members coutiti the Agency or the Agency panel authorized by
the Agency to decide the case shall make direct Agencgidesi A final decision shall incorporate by
reference those portions of an initial or tentativesiec that are affirmed and adopted, and may expressly
incorporate other portions it modifies or rejects viifireasons therefor. A final decision by an Agenayaun
801 CMR 1.01(11)(c) shall make appropriate response to anstiobgfiled in regard to an initial or tentative
decision.

(e) Decision Maker Unavailabl®/hen a Presiding Officer becomes unavailable befamgteting the

preparation of the initial decision, the Agency shall @@ successor to assume the case and render the
initial decision. If the presentation of evidence hasn completed and the record is closed, the succes8or sha
decide the case on the basis of the record. Othertivissuccessor may either proceed with evidence or
require presentation of evidence again from the beginfiimg Agency shall provide without cost to all Parties
and the successor a copy of the official verbatimstapt, or completed portions thereof, if not previgusl
provided.

(f) Notice of Decision The Agency or Presiding Officer shall promptly provadieParties with a copy of every
Agency decision or order when filed and otherwise give prorafte of all Agency actions from which any
time limitation commences.

(12) Telecommunicationg he Presiding Officer may, if no Party objects, desig that all or a portion of a
hearing be conducted with one or more participants siuatdifferent locations and communicating through the
medium of one or more telecommunication devices.

(13) Further AppealAfter the issuance of a final decision, except s@a$aany provision of law expressly
precludes judicial review, any person or appointing authaggrieved by a final decision of any Agency in an
Adjudicatory Proceeding shall be entitled to a judicaiew thereof in accordance with M.G.L. c. 30A, § 14.

(14) Withdrawal of Exhibits and Recording Medidree years after a decision in a given case hasneeitoal

and all periods for requesting further review, whether aghtnative or judicial, which may require reference to
original exhibits or the reproduction or transcriptioreeénts recorded stenographically or by Electronic Medium
have lapsed, an Agency or Presiding Officer may in ityelion:

(a) permit the withdrawal of original exhibits or goart thereof by the Party or Person entitled thereto; and

(b) withdraw from its file stenographic or electromiedia employed to record the events of the Adjudicatory
Proceedings before it and dispose of them as it dees fi

1.02: Informal/Fair Hearing Rules

(1) Preamble801 CMR 1.02 of the Standard Adjudicatory Rules of Ri@eind Procedure is a self- contained
segregable body of regulations of general applicabilitypfoceedings in which formal rules cannot be utilized or
federal fair hearing procedures are applicable. An Agengst aretermine for any class of hearings whether to hold
hearings under 801 CMR 1.01, Formal Hearings, or 801 CMR Ad¥hcies shall determine based on such factors
as: the volume of cases held; whether claimantspresented by counsel; the complexity of the issues; or the
applicability of Federal fair hearings procedures. Alicest from which an Adjudicatory Proceeding can be
claimed shall state which rules apply, whether foramaler 801 CMR 1.01, or informal under 801 CMR 1.02. In
addition, all notices shall contain a notice printed in BhgiSpanish, Portuguese, Italian, Greek, French and
Chinese that informs the reader that the document isrierg@nd should be translated immediately.
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1.02: continued

(2) Scope, Construction and Definitions

(a) Scope and Constructid®01 CMR 1.02 shall apply to Adjudicatory Proceedings invglvaview of action
or inaction of an Agency or of a Veterans' agent vapect to a claim for benefits or services. Without
intending to limit its applicability, 801 CMR 1.02 shall appdyall hearings held pursuant to the fair hearing
requirements of 7 CFR 273; 42 USC 503 (a)(3) and M.G.L. c. 18 BA39 and 41. 801 CMR 1.02 shall also
apply to the hearing procedures of any other Agencyhwisidn whole or in part, governed by the
requirements of similar law, and to classes of hearihgayAgency for which 801 CMR 1.02 establishes
minimum procedural protections for applicants or reciggi@n such proceedings, and shall in no way be
construed to limit the protections afforded by statéederal law.

(b) Definitions Refer to all definitions included in M.G.L. c. 30A andidl CMR 1.01. In addition, the
following words when used in 801 CMR 1.02 shall have tHeviahg meanings:

Applicant An individual who has applied or been denied the opporttmigypply for benefits available under
any program administered by an Agency, H.C.C. or veseeagent appointed pursuant to M.G.L. c. 115, § 3.

ASAP. An Aging Services Access Point organized to proveteises pursuant to a contract with The
Executive Office of Elder Affairs.

Benefits Any benefit to an individual or service administeredemdered by an Agency.
Case ManageiThe Person who performs case management services.
DALA. The Division of Administrative Law Appeals.

Division of Hearings (DTA)The Division of Hearings for the Department of Tréiosal Assistance.

Electronic MediumAny device used to preserve or transmit informatieatebnically, including but not
limited to telephone, e-mail and facsimile.

Hearing An Adjudicatory Proceeding held under these informasalt 801 CMR 1.02.
Institution. Any licensed hospital, nursing home or public meditstitution.

Presiding Officer The individual(s) authorized by law or designated bydgency or DALA to conduct an
Adjudicatory Proceeding.

Recipient A Person or family receiving benefits under a pragadministered by an Agency, ASAP, or
Veterans' Agent pursuant to M.G.L. c. 115, § 3.

(3) Representation

(a) AppearanceAn individual may appear in his or her own behalinaly be accompanied, represented and
advised by an Authorized Representative.

(b) Notice An Authorized Representative shall appear by filing itewr notice with the Agency or Presiding
Officer. Notice shall contain the name, address amgheine number, as well as facsimile number and e-mail
address if available, of the Authorized Representativbof the Party represented, and may limit the purpose
of the appearance. The filing by an attorney of any pleadiogon or other paper shall constitute an
appearance by the attorney who signs it, unless the gpes otherwise.

(c) Powers An Authorized Representative may exercise on a Bdr¢yialf any rights and powers vested in
that Party by 801 CMR 1.00.

(4) Time Papers shall be filed according to the procedurdsrgitin 801 CMR 1.01(4)(a) through (e).
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1.02: continued

(5) Filing. All papers filed with the Agency, its designee, or B¥should contain the name, address, telephone
number and signature of the sender or Authorized Regetse. Papers which do not contain all of this
information shall be accepted for filing if they contairfficient identifying information so they can be plhae

the appropriate file.

(6) Initiation of Adjudicatory Proceedings

(a) Notice of Agency, ASAP, or Veterans' Agent Action

1. RequirementdNotice of action by an Agency, ASAP or Veteransnage deny, terminate, reduce, or
suspend services or Benefits to a Recipient or to dengfs or services to an applicant shall include
but not be limited to:

a. clear and plain statement of the action to be taken

b. the date on which the action shall become effective

c. an explanation of reasons for the action;

d. the regulation or other legal authority on which suttoads based,;

e. the telephone number and address where furtfeemation may be obtained;

f. an explanation of the applicant's or recipient's righetpiest a hearing (including the time limits and
manner for request);

g. a copy of the form used to request a hearing;

h. an explanation of the circumstances, if any, underhwBanefits or services will continue pending an
Adjudicatory Proceeding;

i. an explanation of the right to be represented, inotydiapplicable, the availability of assistance; and
j- the mailing address, telephone number and office rajule office responsible for receiving and/or
hearing appeals from the Agency action.

2. Exceptions for ASAP

a. If a Recipient voluntarily assents in writing to artimation, reduction or suspension of services, the
ASAP shall implement the change in service in accordartbetle terms of that assent, without sending
notice of action. ASAP shall use a written assent &npnovided by Elder Affairs.

b. If a recipient is hospitalized or otherwise instantlized, ASAP shall suspend the Recipient's services
as soon as feasible, without sending notice of mctipon discharge, the ASAP shall reassess the
Recipient's service needs.

c. If an ASAP has actual knowledge that a Recipient ipoeanily absent from the ASAP service area
and is therefore unavailable to receive services ABAP may suspend services for the period of the
Recipient's absence without sending notice of action.

(b) Grounds for AppealA right to request an Adjudicatory Proceeding shall artsermcontroversy exists
which by law or Agency regulation requires an AdjudicatogcBeding, or when a Person is aggrieved by an
Agency, ASAP, or veterans' agent action or failuradio

(c) Adjudicatory Proceedings - How TakekPerson entitled to an Adjudicatory Proceeding or hiseor
Authorized Representative must request a hearing in writittyei form prescribed, or on the form provided by
the Agency or the Presiding Officer, and must signdatd the request. At the discretion of the Agency, the
request for hearing may be filed by Electronic Medium. fEuygiesting Party must file with the Agency or the
Presiding Officer within the time limit prescribed by ldwthe absence of any time limit, the requestingyPart
must file within 60 days after receipt of the noticeaction or, for failure to act, within 120 days from
application, unless the Agency has established a |qpeyid.

(d) Continuation of Benefits Pending Appeénefits shall continue when required by applicableitstar
regulation, if the Recipient or Institution has metdtendard set forth by applicable statute or regulation.

(e) Termination of Continued BenefiBenefits continued in accordance with 801 CMR 1.02(6)(d) sba
terminated if:

1. a determination is made at the hearing that the s2le is a challenge to the validity of a particular
law or regulation; or

2. a change affecting the Recipient's Benefits occurgqubat to the Adjudicatory Proceeding request
which makes the previously filed Adjudicatory proceeding regomot, and the Recipient fails to
request a hearing on the subsequent matter within the agplitme period; or
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3. a determination is made at the hearing that the Ageetimn to terminate Benefits was correct.

(7) Special Requests

(a) Withdrawals With the approval of the Agency or the Presiding€effj a Petitioner may withdraw his
request for an Adjudicatory Proceeding in a writing signethe Petitioner or his or her Authorized
Representative.

(b) Emergency Schedulinghe Agency or the Presiding Officer, on its own ordxyuest of a Party, may for
good cause order an accelerated hearing.

(c) Other Request#\ Party may request rulings or relief in writing at @inye or orally during a hearing. After
providing notice to the other Parties, the Agencyresiding Officer shall rule on the request with or witha
hearing.

(8) Discovery
(a) GenerallyParties to an Adjudicatory Proceeding are encouragetyage in voluntary discovery.

(b) Examination of FileAt any time after an Adjudicatory Proceeding has begnested, a Party and its
Authorized Representative shall have adequate access to apgatunity to examine and copy or photocopy
the entire content of his case file and all other docusrierbe used by the Agency, ASAP, or Veterans' Agent
at the hearing. The cost of photocopying shall be aéted from time to time by the Executive Office for
Administration and Finance.

(9) Group Hearings

(a) PurposeA group hearing may be held if it appears from the r&ifoe a hearing or other written

information submitted by the Parties that the matterglve questions of fact which are identical, or the so
issue involves federal or state law or policy, or chaimyésderal or state law. For these purposes, a change in
federal or state law shall mean any change in standavdsngog eligibility or limitation in the amount of time
for which Benefits or services are provided, affectimtpas of Recipients or Applicants and promulgated by
state or federal law or regulation.

(b) Severance of Individual Hearini§, at any stage of such group hearing, the Presidifiger finds that any
individual appeal involves questions of fact unique tanldevidual Petitioner, such as the applicability of the
law change to such Petitioner, the Presiding Offibeil sever the appeal and hear it individually.

(10) Hearings

(a) Adjustment of Matters Related to HeariAdfiled request for hearing does not prohibit an adjestnn

the matters at issue prior to the hearing. If assalt of an adjustment, the Petitioner is satisfiedvaistes to
withdraw all or part of his appeal, he or she shiglg signed withdrawal in writing with the Agency or the
Presiding Officer in accordance with 801 CMR 1.02(7)(a). Aihgashall not be delayed or canceled because
of a proposed adjustment under consideration unless titierie requests a delay or cancellation.

(b) Submission Without a Hearinghe Petitioner may elect to waive a hearing arguitamit any documents
without appearing at the time and place designated édn¢hring. Submission of a case without a hearing
does not relieve the Parties from supplying all documsmpporting their allegations or defenses. Affidavits
and stipulations may be employed to supplement other documenidence in the record.

(c) Notice of HearingThe notice of the hearing must include the dateg,tend place of the hearing, an
explanation of the hearing procedure and an explanatidre &¥drty's right to have an Authorized
Representative present. Unless already provided in theeradtaction under 801 CMR 1.02(6)(a)(1), the
notice shall provide sufficient notice of the issuemlved so that the Parties may have a reasonable
opportunity to prepare and present evidence and argulhirg.issues cannot be fully stated in advance of the
hearing, they shall be fully stated as soon as jpadal#. In all cases of delayed statement, or wheregubat
amendment of the issues is necessary, sufficientdrakk be allowed after full statement or amendment to
afford all Parties reasonable opportunity to preparepaesent evidence and argument respecting the issues.
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(d) Dismissals for Failure to Appedf the Petitioner fails to appear at the hearing,Rhesiding Officer shall
notify the Petitioner in writing that a default will leatered against him unless within ten days from thealate
said notice he files a motion for a rescheduled heaaimdjthe motion is granted. In the event a Petitionler fa
to appear at the time and place of a granted reschduegeithg, the appeal shall be dismissed and shall
include an explanation of the manner in which dismissalsheasacated. Any motions to vacate a dismissal
must be in writing, signed by the Petitioner or his Atittenl Representative, and directed to the Presiding
Officer. Dismissals shall be vacated only for good easlsown.

(e) Dismissal for Failure to Prosecu#e Agency or the Presiding Officer may order disalik® failure to
prosecute in accordance with the provisions of 801 CMR 7)@f)e.

(f) Presiding Officer's Duties and Powers at Hearifigge Presiding Officer shall have the duty to conduct a
fair hearing to ensure that the rights of all partiespaotected; to define issues; to receive and condider a
relevant and reliable evidence, including examining @gses and authorizing the Agency to pay for an
independent medical examination; to exclude irrelevant dulynmepetitious evidence; to ensure an orderly
presentation of the evidence and issues; to ensurera isgnade of the proceedings; to reach a fair,
independent and impartial decision based upon the issues dad@presented at the hearing and in
accordance with the law; and to reconvene the heaiithignhotice to the parties at any time prior to the
decision being issued.

(9) Rights and Duties of Parties

1. Each Party may present his or her own case, or magdigted by an Authorized Representative at his
or her expense. The Party, or Authorized Representatiadl, have a right to:

a. present witnesses;

b. present and establish all relevant facts and cstames by oral testimony and documentary
evidence;

c. advance any pertinent arguments without undue interference

d. question or refute any testimony including an oppostunitross-examine adverse witnesses; and
e. examine and introduce evidence from his or her casedreand examine and introduce any other
pertinent documents.

2. The Agency, in addition to the rights and duties abatv801 CMR 1.02 (10)(g)1.:

a. is responsible for submitting at the hearing atudeented information on which its action or
motions are based;

b. shall introduce into the hearing only material whictigies to the issues; and

c. may designate and may send a staff person to thea@éatestify as to its action or inaction. In
cases involving the judgment of the Case Manager reladiveduction, suspension, or termination of
services, the Case Manager, or a person authorizegresent the Case Manager, shall be present at
the hearing.

(h) Evidence

1. General. The Agency or Presiding Officer shall a@gmd consider evidence in accordance with M.G.L.
c. 30A, § 11(2).

2. Presented at Hearing. Except as the Agency, its designBresiding Officer may otherwise order, any
documentary evidence on which a decision is based mpsebented either at the hearing or, in cases
submitted without a hearing pursuant to 801 CMR 1.02 (10)(b)réebtification that the case is ready
for decision. Copies of any evidence shall be provided| her Parties.

3. Oral Testimony. Oral testimony shall be given uradgh or affirmation. Witnesses shall be available
for examination and cross-examination.

4. Stipulations. Stipulations may be used as evidencecor@ance with the provisions of 801 CMR
1.01(20)(b).

5. Additional Evidence. The Agency or the Presidingc@ffimay in any case require any Party or the
Agency, with appropriate notice to all other Partiessubmit additional evidence on any relevant matter.

(i) SubpoenasThe Agency or the Presiding Officer may issue, t@oa modify subpoenas in accordance with
M.G.L. c. 30A, 8§ 12. Parties may issue subpoenas in acomdeth M.G.L. c. 30A, § 12(3). Witnesses may
petition the Agency to vacate or modify subpoenas inrdenice with M.G.L. c. 30A, § 12(4).
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() Scheduling Upon receipt of a request for a hearing, the Agencyesiding Officer shall within a
reasonable time register the appeal, set a date amphalesa site for a hearing, and notify all Partiedheéf t
Petitioner has a disability or is otherwise unablafipear at the designated site, the Petitioner maysteitpae
the hearing be held at another convenient location Afjeacy or Presiding Officer may grant such request.

(k) The Hearing Record

1. Contents of the Recordll documents and other evidence offered or taken shedirbe part of the
record, which shall be the exclusive basis of the detiSihe record shall at reasonable business
hours be available at the offices of the Agency beotesignated location for inspection by the
parties.

2. Stenographic or Taped RecoAdl evidence and testimony at the hearing shalidoerded either
stenographically or by Electronic Medium. The Presiddficer shall arrange for verbatim
transcripts of the proceedings to be supplied at ca@styd’arty upon request, at the Party's own
expense. The Agency by rule may elect to supply a copyedathe, disc or other audio-visual
preserving medium employed at the proceeding to recoestéists in lieu of a verbatim transcript at
the Party's own expense. The Agency or the Presidinge®fhay permit any Party to maintain his or
her own stenographic or electronic record.

(I) ContinuancesThe Agency or the Presiding Officer may continue aihgdy notifying all parties and
authorized representatives of the date, time and plate continued hearing.

(11) DecisionsUpon completion of the hearing, the Agency or Pregi@fficer shall render a written decision as
promptly as administratively feasible, in accordanitl W.G.L. c. 30A, § 11(8).

(12) Appeals

(a) GeneralWithin the time prescribed by law or regulation, ormiritten days where no other time limit is
prescribed, any Party entitled to further administeateview of the decision at an Agency which has a review
process, may file a request for review with the appabprieviewing Agency. Upon receipt of motion for
administrative review, the reviewing Agency shallifyatll other parties of any hearing scheduled.

(b) DALA Appeals For any decision adverse to a Petitioner, DALA Istexid the Petitioner a copy of the
decision with a notice informing the Petitioner of tisher right to appeal. The notice should specify:

1. that the Petitioner must make a written requestdpeal within 15 days of the date DALA mailed
the notice;

2. that the Petitioner must send the written requedtdaring to DALA,

3. that the Petitioner must ask for a new hearing inracdieave a new hearing; and

4. that unless the Petitioner requests a new hearm@pibeal shall be limited to a review of the
record to determine if the decision was supported by sulztevidence.

1.03: Miscellaneous Provisions Applicable To All AdjudicgtBroceedings
(1) Preamble801 CMR 1.03 is applicable to all proceedings held uB82rCMR 1.01 and 1.02.

(2) AmendmentsThe Secretary of Administration and Finance may adopappropriate amendments and
additions to 801 CMR 1.00 in accordance with M.G.L c. 30A. &ny Agency may make application to the
Secretary of Administration and Finance for amendmer881oCMR 1.00.

(3) Severability If any rule contained herein is found to be uncamstimal or invalid by a Court of competent
jurisdiction, the validity of the remaining rules willtnloe so affected.

(4) ExemptionsAny agency wishing to be exempted from 801 CMR 1.00 sipglly for exemption to the
Secretary of Administration and Finance.

(5) Conflicts No Presiding Officer who has a direct or indirect ies&rpersonal involvement or bias in an
Adjudicatory Proceeding shall conduct a hearing or parteijpadecision-making for the relevant Adjudicatory
Proceeding.
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1.03: continued

(6) Ex Parte Communications

(a) General Provision$n any Adjudicatory Proceeding:

1. Any member of the body comprising the Agency, Presi@iffiger, or other Agency employee who is
or may reasonably be expected to be involved in theidealprocess of the Adjudicatory Proceeding:

a. shall not make or receive enparte communication to or from any interested person outkigle
Agency relevant to the merits of the Adjudicatory Peolieg; and
b. shall place on the public record of the AdjudicatorycBeding:

i. all prohibited written communications made or reedi

ii. memoranda stating the substance of all prohibitala@mmunications made or received; and
iii. all written responses, and memoranda statingsthistance of all oral responses, to the
materials described in 801 CMR 1.03(6)(a)1.b.i. and nd; a

iv. a statement whether, in his or her opinion, theiptcd theex parte communication
disqualifies him or her from further participation iretAdjudicatory Proceeding, pursuant to
801 CMR 1.03 (5).

2. The Presiding Officer may, upon the motion of any Rargn his or her own motion, accept or
require the submission of additional evidence of thetanbs of a communication prohibited by 801
CMR 1.03(6).

3. Upon receipt of a communication knowingly made omkingly caused to be made by a Party in
violation of 801 CMR 1.03(6), the Presiding Officer maythte extent consistent with the interests of
justice and the policy of the underlying statutes, reghieeParty to show cause why his claim or interest
in the Adjudicatory Proceeding should not be dismissed, diedisregarded, or otherwise adversely
affected on account of such violation.

4. The prohibitions of 801 CMR 1.03(6) shall apply beginnirth@&time at which an Adjudicatory
Proceeding is initiated under 801 CMR 1.01(6) or 1.02(6) unlessdison responsible for the
communication knows or reasonably should know that thedichtory Proceeding will be initiated, in
which case the prohibitions shall apply beginning atithe bf such person's acquisition of such actual
or constructive knowledge.

(b) Exception 801 CMR 1.03(6)(a) does not apply to consultation among@geembers concerning the
Agency's internal administrative functions or procedures.

1.04: Conduct of Mediation at the Division of Administrativiev Appeals
(1) PreambleOn cases appealed to the Division of Administrative Baweals, or assigned to the Division of
Administrative Law Appeals for hearing, the case magdsgned to mediation at the request of any Party. Any
Party may decline assignment to mediation.

(2) Definitions Refer to all definitions included in M.G.L. c. 30A andBidl CMR 1.01 and 1.02. In addition,
MODR shall mean the Massachusetts Office of Dispute Resol

(3) Mediation Referral

(a) Internal MediationDALA shall supply the Parties with a list containing less than three DALA
administrative magistrates as suggested mediators. Egghniey strike one administrative magistrate from
the list, and DALA will not assign any administrativagistrate who has been stricken from the list to conduct
the mediation. DALA shall notify the parties of theigsed mediator. The mediator shall, within ten days of
assignment, schedule a mediation at a convenient tichioeation.

(b) External MediationBy decision of DALA or by agreement between the pariti lieu of or following an
internal mediation, a case can be referred to thesdthsisetts Office of Dispute Resolution (MODR) for
mediation or other dispute resolution service. MODR suippply the parties with a list of three suggested
mediators. Each Party shall indicate to MODR their nofg@reference and MODR will coordinate the
selection of the mediator and the mediation procdss.Massachusetts Office of Dispute Resolution will work
with the Department of Administrative Law Appeals to depaddteria for referrals, screening and fee policy.
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(4) Mediation Mediation, either with a DALA administrative maggge or a mediator from the Massachusetts
Office of Dispute Resolution, shall be conducted in accarelavith the following procedures.

(a) All Parties shall make available to the mediatidPerson who has authority to bind the Party to diatex
settlement.

(b) All Parties must agree in writing to the following:

1. Not to use any information gained solely from tregliation in any subsequent proceeding;

2. Not to disclose any information gained solely fribrea mediation to persons not involved in the
mediation;

3. Not to subpoena the mediator for any subsequent progeedin

4. Not to disclose to any subsequently assigned admtihistraagistrate the content of the prior
mediation discussion;

5. to mediate in good faith;

6. that any agreement of the parties derived from #diation shall be binding on the parties and,
once reduced to writing and signed by all parties, wilehthie effect of a contract in subsequent
proceedings; and

7. that this confidentiality provision set forth in thgre@ement shall also apply to the person serving
as mediator.

8. If any Party fails to appear at the mediation witreoydianation, the mediator shall return the
matter to DALA.

9. The mediator may at any time return the matterAbA If the mediator was a DALA
administrative magistrate, the hearing shall be schedefedebanother DALA magistrate.

10. No particular form of mediation is required. The stmgctf the mediation shall be tailored to the
needs of the particular dispute. Where helpful, Parteaglme permitted to present any documents,
exhibits, testimony or other evidence which would aithsattainment of a mediated settlement.

(c) Time Limit In no event shall mediation efforts continue beyonda&@ d&om the date of the first
scheduled mediation unless this time limit is extended Beagent of all the parties.

(d) Conclusion of Mediatian

1. If mediation results in agreement, mediation shatldmeluded by a settlement agreement.
2. If mediation does not result in agreement resolhhiegentire matter, the matter shall be returned to
DALA for scheduling appropriate subsequent proceedindeeatdrliest possible time.

REGULATORY AUTHORITY
801 CMR 1.00: M.G.L. c. 30A, 8 8 9 and 10.

(PAGES 23 THROUGH 26 ARE RESERVHBOR FUTURE USE.)
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